Howell  establish that Mr.   Jackson was a frequent complainer
about safety matters,   and  that  he specifically  complained
about  the unsafe  condition  of   the right door of  his  bulldozer
everyday for  a week before  his  termination.

MSHA's  counsel  asserted  that  the  facts related to the
rock  fall  demonstrate  that  this  was  an unsafe condition and
that Mr.   Jackson  was  fired  immediately following  the  accident
by individuals  who saw  or  knew anything but that  there was  a
bulldozer  with  rocks  on   it.

MSHA's  counsel did  not   dispute  the fact that  the respon-
dent has a  policy that  culpable employees  will  be discharged
in  the  event of  property damage.     However,   counsel  contended
that  this  policy  is   followed as  a matter of convenience  in
order  to permit  the respondent  to terminate employees  when
there  is  only an  inference  of   negligence on the  employee's
part.     Counsel argued  that  the  respondent has  stated no basis
for the determination  that Mr.   Jackson  had any  culpability  in
the damage  to the  bulldozer.

MSHA's  counsel  conceded that Mr.   Jackson  has  a 10 percent
disability as  a  result  of  the   injuries  sustained by the acci-
dent.     However,   counsel  took  the position  that  the  fact  that
Mr.   Jackson may have  state workmen's  compensation  claims pend-
ing in connection  with   his  loss of hearing,  and certain back
and eye  injuries  stemming   from the accident,  this   is  no basis
for concluding  that he   is  not  physically able  to return  to the
work he  was  performing  prior  to his  discharge   (Tr.   67-69).
However,   counsel  stated  that   "the question of  ear  protection
and the  like  is   something   that  may be worth delving  into"   <Tr.
67).     He  then  suggested  that Mr.   Jackson may be willing  to go
back  to work wearing  ear  protection,   and assuming  he were  to
"undertake  whatever   risk  is   involved,   perhaps  he  should  be
allowed to do so"   (Tr.   68).     Counsel also asserted that
"Mr.   Jackson didn't  say  he  had no compunction about  operating
in unsafe conditions,   equipment,  and was quite willing to  do
so"   (Tr.   69).

MSHA's  counsel recognized  that   in the  event  the respon-
dent can  establish  that   it  would have  fired Mr.   Jackson based
on a reasonable  belief   that  his negligence caused  the acci-
dent which  resulted  in  damage  to the  bulldozer,   regardless  of
any protected activity,   the   issue of   supervening  motivation
would have  to be resolved.     However,   counsel maintained that
the  evidence produced  here  does  not  provide a  basis  for con-
cluding  that Mr.   Jackson  was   culpable,  and  that MSHA  has  met
its  burden   (Tr.   190-193).     Counsel  suggested that  its  possi-
ble that  the respondent's  conclusion  that Mr.   Jackson was
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